IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRACY GARNER and DALE GARNER ClVIL ACTI O\
VS.

TREDYFFRI N TOWNSHI P : NO. 96- 1351
POLI CE OFFI CER LAWRENCE

A. MEQLI; and

POLI CE OFFI CER GERALD

M MCTEAR

ORDER AND MEMORANDUM

AND NOW to wt, this 7th day of July, 1997, upon
consideration of the Mtion of Defendant Tredyffrin Townshi p,
Def endant Lawrence A. Meoli and Defendant Gerald M MTear for
Partial Summary Judgnent and t he Acconpanyi hg Menor andum ( Docunent
No. 23, filed March 17, 1997), the Response by Plaintiff Tracy
Garner and Plaintiff Dale Garner to Mdtion for Partial Summary
Judgnent of Defendants Tredyffrin Townshi p, Lawence A Meoli and
Gerald M MTear (Docunment NO. 27, filed April 21, 1997), the
Suppl enent al Menor andum of Law of Def endants, Tredyffrin Township,
O ficer Lawwence H Meoli and Oficer Gerald M MTear in Support
of Their Mtion for Partial Summary Judgnent (Document No. 29,
filed May 13, 1997), and the Supplenental Menorandum of Law of
Plaintiff Tracer Garner and Plaintiff Dale Garner in Qppositionto
Def endants' Modtion for Partial Sunmary Judgnent (Docunment No. 30,
filed May 22, 1997), IT 1S ORDERED that the Mtion of Defendants,
Tredyffrin Townshi p, Lawence A Meoli and Gerald M MTear, for



Partial Summary Judgnent |'S GRANTED | N PART AND DENI ED I N PART as
foll ows:

1. Defendants' Mdtion for Partial Summary Judgnent i s GRANTED
With respect to Counts IV, VI and VII of the Anended Conpl aint;

2. Defendants' Motion for Partial Summary Judgnment i s GRANTED
with respect to Count VIII of the Anended Conpl aint;

3. Defendants' Mdtion for Partial Summary Judgnment i s GRANTED
with respect to those parts of Counts Il and IIl of the Amended
Conpl aint which allege clains against Oficer Meoli and Oficer
McTear in their official capacities;

4. Defendants' Mdtion for Partial Sunmary Judgnent i s DENI ED
with respect to those parts of Counts Il and IIl of the Amended
Conpl aint which allege clains against Oficer Meoli and Oficer
McTear in their individual capacities; and,

5. Defendants' Mtion for Partial Summary Judgnment is DENI ED
with respect to Count V of the Anmended Conpl aint.

The rulings of the Court are based on the foll ow ng:

1. In Counts IV, VI and VII of the Amended Conpl aint
plaintiff, Tracy Garner, all eges cl ai ns agai nst Tredyffrin Townshi p
("Townshi p") for malicious prosecution, false inprisonnent, and
assault and battery, respectively. However, the Township is i mmune
from liability for such intentional tort clains. Under 42
Pa.C.S. A. 8 8541, the Township is imune fromliability unless an
exception provided in § 8542 is applicable. No exceptions to such
immunity provided in 8 8542 are applicable in this case. See

Talley v. Trautman, No. 96-5190, 1997 W. 135705 (E.D. Pa. March 13,
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1997) (finding nmunici pal corporationimmune fromintentional torts,
specifically assault and battery).

2. In Count VIII of the Amended Conplaint plaintiff, Dale
Garner, asserts a claimfor |oss of consortium No defendant is
liable for such a claim because it is derivative of plaintiff,

Tracy Garner's, state tort clains as to which sunmary judgnent has

been granted. See Davis v. Lower Merion Township, No. 94-7138,
1995 W. 311805, *4 (E.D. Pa. May 18, 1995); see also Quitneyer V.

SEPTA, 740 F. Supp. 363, 370 (E.D. Pa. 1990) (finding no authority
to permt spousal recovery for |oss of consortium based on
vi ol ati ons of other spouse's civil rights).

3. Counts Il and Ill of the Arended Conpl ai nt assert cl ai ns
against Oficers Meoli and McTear pursuant to 42 U.S.C. § 1983 in
their individual and official capacities for false arrest and
imprisonnment (Count [I1) and for initiation and pursuit of
prosecution w thout probable cause (Count I11). An i ndivi dua
capacity suit under 8§ 1983 requires proof of a deprivation of a
federally protected right by an individual acting under col or of
state law. On the present state of the record, it appears to the
Court that the parties have rai sed genui ne i ssues of material fact
as to such cl ai ns.

Def endants Meoli and McTear contend that they are entitled to

summary judgnent on grounds of qualified immunity. See Harlow v.

Fitzgerald, 457 U. S. 800 (1982). Al though "governnent officials

perform ng discretionary functions generally are shielded from

l[iability for civil danmages insofar as their conduct does not
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violate clearly established statutory or constitutional rights of
whi ch a reasonabl e person would have known," 1d. at 818, such a
qualified immunity defense is not ripe on the present state of the
record because the evidence presented raises genuine issues of
material fact wwth respect to whet her the conduct of O ficers Meol

and MTear violated clearly established rights of which a

reasonabl e person woul d have known. See Karnes v. Skrutski, 62

F.3d 485, 499 & n. 13 (3d G r. 1995) (recognizing that where there
are genui ne i ssues of material fact qualifiedimunity defense nust
be submtted to jury although such defense is designed to avoid

l[itigation); see also Gant v. Gty of Pittsburgh, 98 F.3d 116 (3d

Gir. 1996).

Plaintiffs also sued defendants Meoli and MTear in their
official capacities. It has long been held that a suit against a
muni ci pal officer in his official capacity is the equivalent of a

suit against the nunicipality. See Kent v. Gaham 473 U. S. 159,

165 (1985). As such, the Court granted Defendants' Modtion for
Partial Sunmary Judgnment with respect to Counts Il and Il agai nst
def endants Meoli and McTear in their official capacities.

4. In Count V of the Anended Conplaint, plaintiff, Tracy
Garner, asserts a claim against the Townshi p under 8 1983 based
upon the actions of the Township Police Departnent. That claimis

based on Monell v. New York City Departnent of Social Servs., 436

US 658 (1978), in which the Supreme Court held that a
municipality can be liable under 8§ 1983 if +the plaintiff

establishes a municipal "policy" or "custom of deliberate

4



i ndi fference which was the noving force causing a deprivation of a

plaintiff's constitutional rights. See also Bd. of County Comrs

of Bryan County, Okl. v. Brown, 117 S. C. 1382, 1388 (1997)

(citing Monell, 436 U S. at 694). Thus, in order to prevail on a
Monell claimat trial, plaintiff nust establish (1) a policy or
customof deliberate indifference to the deprivation of a federa

right, (2) the deprivation of a federal right and (3) a nexus
bet ween t he two.

Plaintiff, Tracy Garner, asserted in the Anmended Conpl ai nt
that the Township had a customor policy of failing to discipline
supervise and adequately train the nenbers of its Police
Depart nment . The Court notes that in Plaintiffs' Response to
Def endants' Mdtion, plaintiff appeared to narrow his theory,
arguing that the evidence pointed to the Township's custom of
i nadequat el y i nvesti gati ng, eval uati ng and respondi ng to conpl ai nts
concerning police officers.

Plaintiff has presented evidence of the investigation
procedures of the Police Departnent, including an expert report of
Dr. Paul McCaul ey, prior citizen conpl ai nts agai nst def endant Meol i
and ot her officers, and the investigation of the incident whichis
the basis of the Amended Conpl aint. Wiile at times |acking
specificity, viewed in the |ight nost favorable to the plaintiff,

t he non-noving party, see Adickes v. S.H Kress and Co., 398 U S.

144, 159 (1970) (quoting United States v. Diebold, 369 U S. 654.

655 (1962)), the evidence presented raises genuine issues of

material fact regarding a custom or policy of deliberate
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indifference to the deprivation of constitutional rights of

citizens. Conpare Beck v. Gty of Pittsburgh, 89 F.3d 966 (3d Cir.

1996), cert. denied, 117 S. C. 1086 (1997); Torres v. Kuzniasz,

936 F. Supp. 1201, 1206 (D.N.J. 1996).

Regardi ng causation, the third el enent, defendants maintain
that plaintiff has not adduced sufficient facts to rai se a genui ne
i ssue of material fact in so nuch as he has not docunented a causal
link between an acquiescence in a Township custom of simlar
unl awf ul conduct, i ndependent of the investigation of conduct which
is the subject of this action, and plaintiff's constitutional
injury. See Defendants' Suppl enental Menorandum of Law at 18, 20.
In addressing causation, the Third Grcuit has observed that
plaintiffs nmust establish "that policymkers were aware of sim|l ar
unl awful conduct in the past, but failed to take precautions
agai nst future violations, and that this failure, at |least in part,

led totheir injury." Bielevicz v. Dubinon, 915 F. 2d 845, 851 (3d

Cr. 1990); see also Brown, 117 S. C. at 1392-93 & n.1 (expl ai ning

that there nust be a link between the policymaker's alleged
deliberate indifference, in that case, inadequate background
scrutiny of the particular officer hired, and the particular
constitutional violation alleged). |In an anal ogous case, a court
inthis District explained that "in order for Plaintiff to succeed
on his Mnell claim he nust produce evidence upon which a
reasonable juror could conclude not only that the Departnent's
internal investigation procedures were inadequate to protect

civilians from police msuse of force, but also that these
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i nadequat e procedures contributed to the alleged constitutional

injury." See Wichard v. CheltenhamTownshi p, No. 95-3969, 1996 W

502281, *5 (E.D. Pa. Aug. 29, 1996) (citing Bielevicz, 915 F. 2d at
850) . On the current state of the record, again view ng the
evidence in the light nost favorable to the plaintiff, the Court
cannot conclude that there are no genuine issues of material fact
regardi ng t he exi stence of the required nexus between the customor

policy of deliberate indifference and the alleged injury.

| T 1S FURTHER ORDERED t hat the denial of Defendants' Mtion
for Partial Summary Judgnent with respect to Counts |1, Il and V,
is WTHOUT PREJUDICE to the right of the defendants to nove for
judgnent as a matter of |aw, under Federal Rule of Civil Procedure

50(a), upon conpletion of plaintiffs' case.
| T I'S FURTHER ORDERED t hat that part of Count |* which asserts

a claimagainst Oficer Meoli and O ficer McTear in their official

capacities is DI SM SSED.

BY THE COURT:

JAN E. DUBA S, J.

'The Court notes that Count | was not subject to Defendants'
Mot i on.



